TWO-WAY NONDISCLOSURE AGREEMENT


This Agreement effective as of the date last subscribed to below ("Effective Date") by and between United States Naval Medical Research Center having an address at 503 Robert Grant Avenue, Silver Spring, MD 20910, (hereinafter "Government") and [company]with a principal place of business at [address of company]

WHEREAS, the Government, under 35 U.S.C. 205 and 15 U.S.C., Chapter 63, has and will have certain technical, business and other information, which  is confidential and proprietary to Government, with respect to [state nature of technology or expertise] (hereinafter referred to as "Government Information");

WHEREAS, [company] has and will have certain technical, business and other information, which  is confidential and proprietary to [company] with respect to [state nature of technology or expertise] (hereinafter referred to as "[company] Information").  Hereinafter Government Information and [company] Information shall be referred to individually and collectively as "Information";

WHEREAS, Each party will be given access to certain of the other parties' Information for the stated  purpose of enabling the parties to evaluate whether a further business relationship i.e., entering into a Cooperative Research and Development Agreement or a Patent Licensing Agreement, would be desirable.  

NOW, THEREFORE, in consideration of the mutual premises and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto agree as follows:

1.
As determined by each party individually, each party will provide to the other party Information, in writing or other tangible form, which shall be conspicuously marked as "Proprietary Information" and dated as of the date of disclosure.  In the event Information is orally or visually disclosed, the party disclosing the Information (the "Disclosing Party") shall at the time of such disclosure identify it as confidential and, within thirty (30) days of such disclosure, reduce the oral or visual disclosure to writing, conspicuously mark it " Proprietary Information," date it as of the date of disclosure and promptly provide a copy to the party receiving such Information (the "Receiving Party").  Receiving Party shall disclose the Application(s) and Information only to those of Receiving Party's employees who are under obligation to maintain the confidentiality of Receiving Party's own proprietary information.  Should Receiving Party disclose the Application(s) and Information to any other of Receiving Party's employees, Receiving Party will identify those employees to the Disclosing Party and place them under an obligation to maintain the confidentiality of the proprietary information in the Application(s) and Information.

2.
The Receiving Party agrees and acknowledges it shall use Information only for the Stated Purpose and shall use at least the same level of care and protection of the Disclosing Party's Information as it uses to prevent unauthorized use and unauthorized disclosure of its own Information.

3.
Unless excluded pursuant to Paragraph 5 below, Information will be considered to be proprietary information and will be maintained in confidence by the Receiving Party.  The Receiving Party agrees that it shall not disclose Information to any third party without the advance written consent of the Disclosing Party and that the Receiving Party shall only disclose Information to those of its employees or agents as are reasonably necessary for the Receiving Party to achieve the Stated Purpose.  The Receiving Party warrants that it has sufficient procedures and protections in place, and shall continue to keep such procedures and protections in place, in order to enforce and maintain the confidentiality and prevent unauthorized use and unauthorized disclosure of Information, by its employees and agents to whom it may disclose Information.  The Receiving Party acknowledges that this may involve taking legal action against an employee or an agent.

4.
Receiving party agrees that when it has completed its evaluation of the Application(s) and Information it will either (a) destroy the Application(s) and Information and certify their destruction in writing to Disclosing Party or (b)  return the Application(s) and Information by certified or registered mail or courier to Receiving Party.  The Receiving Party further agrees, upon written request from the Disclosing Party, to return to the Disclosing Party any Information received hereunder, which includes all copies of Information which are in the possession or control of the Receiving Party, except that the Receiving Party may keep one archival copy of Information.

5.
Information, specifically excluded from the obligations of confidentiality and non use of this Agreement include:


(a)
Information which at the time of disclosure is already in the public domain;


(b)
Information, which the Receiving Party can demonstrate by written evidence, was in the possession of the Receiving Party prior to disclosure by the Disclosing Party;


(c)
Information which subsequently becomes part of the public domain through no fault of the Receiving Party;


(d)
Information which becomes known to the Receiving Party subsequent to the disclosure by the Disclosing Party through a third party who is not under any obligation of confidentiality to the Disclosing Party;


(e)
Information which is developed by the Receiving Party independent of any Information received from the Disclosing Party; and

(f)
Information which is disclosed pursuant to law or government regulation, i.e., Freedom of Information Act (FOIA) Request, providing that the Receiving Party who is disclosing such Information notify the Disclosing Party of the specific of such disclosure prior to the actual disclosure.

6.
No rights or licenses in or to Information are granted to the Receiving Party by virtue of this Agreement.

7.
The Disclosing Party warrants and represents that it is permitted to disclose the Information, which it will be disclosing to the Receiving Party.

8.
The obligations of confidentiality and non use agreed to herein shall terminate five (5) years from the Effective date of this agreement or five (5) years from the termination of any subsequent business relationship entered into as a result of this exchange of information, whichever is longer.

9.
The parties agree that neither party, without prior written consent of the other party, shall disclose to any third party the fact that the two parties have entered into this Agreement.  Additionally, neither party shall use the name of the other party either expressly nor by implication in any disclosure, news, publicity release, policy recommendation or commercial fashion, without the express written approval of the other party.
10.
Receiving Party represents that the purpose of requesting the Application(s) and Information is only to assess Receiving Party's interest in obtaining a license under the Application(s) and Information and/or evaluating the technology described in the Application(s) and Information for applicability to Receiving Party's cooperative research and development programs with Disclosing Party.  Receiving Party further represents that it's request for the Application(s) and Information is not to assess the patentability of any technology or patent application owned by Disclosing Party, or to form the basis for filing a patent application or instituting any other proceeding in any patent office or court.  The Receiving Party agrees that if, as a result of receiving Information, any inventions or improvements are conceived, discovered or developed that such improvements or inventions shall promptly be disclosed to the Disclosing Party.  Receiving Party further agrees that if it makes any invention using any part of the Application(s) and Information provided by Disclosing Party under this Agreement, then  the Receiving Party shall  disclose and assign all right, title, and interest in the invention to Disclosing Party within 90 (ninety) days of making the said invention.


11.
The provisions hereof shall inure to the benefit of the successors and assigns of the parties and shall be binding upon the heir, legal personal representatives and assigns to the parties, but shall not otherwise be assignable without the prior written consent of the other party which consent shall not be unreasonably denied or delayed.

12.
 The parties agree that this Agreement may not be changed, modified or released, discharged, abandoned or otherwise terminated in whole or in part, except by agreement of the parties in writing.

13.
This Agreement may be signed in two counterparts, each of which shall constitute an original, but both of which together shall constitute one and the same agreement.  However, this document will not be binding on either of the parties until each party has received delivery of an original executed on behalf of each of the parties.

14.
 In the event that any of the provisions of this Agreement shall be held by a court or other tribunal of competent jurisdiction to be unenforceable, the remaining portions thereof shall remain in full force and effect.

IN  WITNESS WHEREOF, the parties have signed this Agreement as of the date indicated below.

GOVERNMENT:



[Company]:

Department of the Navy




By__________________________


By____________________________

Name: RICHARD G. HIBBS


Name:

 

Title:   Commanding Officer
Title:  

            Naval Medical Research Center





Date: ___________, 2000



Date: ___________, 2000
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